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OCR AS Law – Unit G152
Introduction
The answers to the exam practice questions provided in G152 are given below, in the order they appear in the text. An example of a high-level answer is given for each exam practice question.
Chapter 1: Doctrine of Precedent
Question 1

a)
Source A at line 1 refers to stare decisis. Describe the concept of stare decisis using the Sources and other cases to illustrate your answer. [15 marks]
OCR G152 May 2012
Higher-level answer
a)
As stated in the source, Stare decisis means stand by what has been decided. It is the basis of the practice of precedent where courts follow their own previous decisions and those of higher courts. It is based on the idea of ensuring that the law is consistent, fair and certain.

The system relies on a hierarchy of courts where higher courts bind lower courts. In the English legal system the highest court is the UK Supreme Court (except for EU matters which come under the Court of Justice of the EU). The UK Supreme Court binds the Court of Appeal, the High Court and all the inferior courts.

In order to be able to follow previous decisions, some record must be kept. This is where the Law Reports prove vital. They are a record of the judgments made in all the important cases. The Incorporated Council for Law Reporting was set up in 1865 and is the preferred source of such reports.

Each judgment will have two important parts to it. The ratio decidendi is the actual legal principle that comes from the case. Everything else (facts, reasoning and other judicial speculation) is known as the obiter dicta.

There are three kinds of precedent. Firstly there is a binding precedent which is a precedent which must be followed because it comes from a higher court or is an earlier decision of the same court. The ratio decidendi of a case is the binding part. An example of a well-known binding precedent is that a manufacturer owes a duty of care to the end consumer – this comes from the famous case of Donoghue v Stevenson. Secondly, where a court has to make a fresh precedent because there is no binding authority, this is known as an original precedent. A well-known example of an original precedent is Re: S (adult – refusal of medical treatment) where the judge had to decide the case with no English authority to bind him. Lastly, there is a persuasive precedent which is where a court can choose to follow a decision but does not have to.

A judge has a number of techniques that can be used to deal with precedents. Following is where a judge is bound and must apply the legal principle of the earlier case to the present case. However, there are three ways a judge can avoid following. Firstly, a judge in an appropriate superior court can reverse the decision of a lower court in a case which has been appealed (Sweet v Parsley). Secondly, a judge in a court with suitable powers can overrule a decision made in an earlier court in a different case (R v Shivpuri). Lastly, if a judge can find a difference in the material facts of the present case and the earlier case, then they may ‘distinguish’ the latter case and are then free to make a fresh decision (R v Brown distinguished in R v Wilson).

There is some flexibility in the system of precedent as the UK Supreme Court and the Court of Appeal have limited powers to overrule their own previous decisions in certain circumstances.

Comment: This would be a top level answer. It covers the breadth of the question, includes a link to the source material and refers to a number of relevant cases. Please also note that a diagram of the court hierarchy would be credited dependent on descriptive detail.

Question 2

c)
(ii) Discuss the advantages and disadvantages of the doctrine of precedent. [15 marks]
OCR G152 May 2011

Higher-level answer
c)
(ii) The main reason given in support of precedent is that it produces certainty and consistency in the law. Like cases are treated alike and this means that lawyers can advise clients in a confident manner so that such individuals can then plan their affairs safe in the knowledge of the likely outcome.

The key argument against a system of precedent is that it can be rigid and inflexible. Unless a suitable case is appealed to a court with the power to change precedent, the law may stay the same for a long time. 

Another good thing about English and Welsh precedent is that we have built up an impressive range of past judgments which provides a wealth of legal precedents to cover most situations that arise in court. This saves lawyers and their clients’ time and money as cases do not have to be argued from scratch each time.

Some commentators argue that the flexibility of the UK Supreme Court using the Practice Statement could lead to judicial law-making. This would go against constitutional doctrines like the theory of the separation of powers and parliamentary sovereignty.

Comment: This is a mid-ranging answer which just misses level four due to the lack of a well-developed point. Please see the book for guidance on how to write well developed points. In the example above level four could have been accessed by, for example, using a case such as R v R (rape within marriage) to illustrate paragraph two or some indication of what the constitutional doctrines in paragraph four mean and how they would be offended.  
Question 3

c)
With reference to Sources A and B (these can be accessed at the URL on page 76):
(i) Describe the powers of the Court of Appeal within the doctrine of precedent using cases to illustrate your answer. [15 marks]

(ii) Discuss whether or not the powers of the Court of Appeal within the doctrine of precedent should be extended. [15 marks]

OCR G152 May 2012

Higher-level answer

c)
(i) The Court of Appeal has the power to bind all the courts below it and is generally bound by its own previous decisions. The Court of Appeal has the power, like any other court, to distinguish where this is possible based on the facts (Balfour and Merritt).

As stated in the source, the Court of Appeal has the power not to follow its own previous decisions in three circumstances. These are known as the Young’s exceptions as they were set out in a case called Young v Bristol Aeroplane. The first exception is where an older decision of the Court of Appeal has been expressly or impliedly overruled by a subsequent UKSC decision (Family Housing Association v Jones). The second exception is where there are two previous conflicting decisions of the Court of Appeal. Here, the later court must choose which to follow with the result that the other then becomes overruled (Tiverton Estates Ltd v Wearwell Ltd avoiding Law v Jones). Thirdly, where an earlier decision of the court has been made per incuriam (through error) it may be ignored (Williams v Fawcett).

Both divisions (civil and criminal) enjoy these powers but the criminal division has an extra power due the fact that criminal appeals may involve the liberty of the individual being at risk. The criminal division has the power to ignore an earlier decision where it believes the law was misapplied or misunderstood (R v Gould).

Furthermore, whilst the Court of Appeal cannot ignore a UKSC decision where it appears to conflict with a subsequent ECtHR decision (Kay v Lambeth LBC) but it would have the power to overrule its own previous decisions where these conflict with more recent ECtHR decisions R (on the application of RJM) v Secretary of State for Work and Pensions. Also, the Court of Appeal can, when interpreting domestic legislation, effectively overrule a House of Lords decision which was decided before the Human Rights Act came into force and is in conflict with the ECHR (Mendoza v Ghaidan).
Comment: A high level four answer with confident knowledge, a link to the source materials and lots of relevant cases.

(ii) The main argument in favour of extending the powers of the Court of Appeal is the fact that so few cases actually get appealed beyond the Court of Appeal to the UKSC. This means that errors in the law may go uncorrected for years before a suitable case reaches the UKSC. For example, it is widely thought that the law on objective recklessness in criminal damage would have been corrected much earlier had a suitable case been appealed before R v G and another.
The key argument against such a move is that it would undermine certainty and consistency. There would be a potential risk that lower courts could be confronted with two conflicting decisions to choose between. Such a situation would cause confusion and limit the ability of lawyers to give accurate legal advice to clients.

There is a compelling case to serve justice more quickly by giving the Court of Appeal more power. This argument is already recognised in the growing range of situations where the court is able to do so in cases involving crime (R v Gould) and human rights (Mendoza v Ghaidan). However, taken to its ultimate conclusion, this could cause the system of precedent to break down.

Some would argue that the range of knowledge and experience of different areas of law held by 37 Appeal Court Justices is more wide-ranging than that of eleven Justices of the Supreme Court. However, others would argue that their appointment at the very highest level qualifies them to take what can be very difficult decisions which have political, constitutional and social consequences.

Because the Court of Appeal is already bound by the UKSC, it makes it pointless appealing to the court in the first place in some cases. This must limit the number of appeals it hears. Therefore, it would improve the flexibility and justice of the system of precedent if the Court of Appeal had more power.

Comment: This is a very good answer but the candidate has forgotten to link to the source materials which can be a reason for not getting full marks in an otherwise excellent response.

Chapter 2: Legislation
Question 1 practice
b)
Identify and explain the most suitable type of delegated legislation to implement law in the following situations:

(i) To implement a European Union Directive quickly when Parliament is not sitting. [5 marks]

(ii) To allow a government department to issue regulations on education. [5 marks]

(iii) 
For a train company (a public corporation) to implement a ban on the use of mobile phones by passengers. [5 marks]

OCR G152 June 2010

Higher-level answer
b)
(i) The most suitable type of delegated legislation to implement a European Union Directive quickly when Parliament is not sitting would be an Order in Council. This is because the other method of implementation is to use a statutory instrument (or primary legislation) and this is not possible as Parliament is not sitting and, even if it were, it is not as quick as an Order in Council which may be passed in a matter of hours in an emergency. An Order in Council would be passed by the Queen and Privy Council.

(ii) The most suitable type of delegated legislation to issue regulations on education would be a statutory instrument. This is because standards in education are national and a statutory instrument is national in effect. Such a statutory instrument would be passed by the Minister for Education and his/her department as they would have the appropriate expertise necessary.

(iii) The most suitable type of delegated legislation for a train company (a public corporation) to implement a ban on the use of mobile phones by passengers would be a bylaw. Public corporations are allowed to make such bylaws as it allows them to legislate in a manner consistent with the provision of services to the public. As stated in the source ‘bylaws are created by subordinate bodies under specific powers delegated to those bodies by Parliament’.

Comment: Note the way these answers follow the pattern explained in the book. Each answer has (i) an outcome, (ii) a reason why, and (iii) some additional piece of relevant information.

Question 2

b) 
Explain in the following situations if there would be a successful judicial review.
(i) A government minister wishes to repeal an old law. He has not consulted relevant bodies, which are affected by the proposals, before introducing new regulations. [5 marks]
(ii) A government minister is given power to make regulations concerning legal funding. He has now introduced a regulation on immigration. [5 marks]
(iii) A government minister has made regulations which are argued to be unreasonable. [5 marks]
OCR G152 January 2009
Higher-level answer

b)
(i) Judicial review would be successful here for procedural ultra vires. This is because the government minister has failed to follow a ‘procedure’ that was required of him – namely, to consult relevant bodies. This scenario is similar to the case Agricultural Training Board v Aylesbury Mushrooms.

(ii) Judicial review would be successful here for substantive ultra vires. This is because the minister has used legitimate powers he has to do one thing to do something else that he is not authorised to do. A case which illustrates this sort of ultra vires is R v Secretary of State for Education and Employment, ex parte National Union of Teachers.

(iii) Judicial review would be successful here through substantive ultra vires for unreasonableness. This is because the minister has acted in a way which no reasonable minister in the same circumstances would have acted. A case which illustrates this sort of ultra vires is Associated Picture Houses v Wednesbury Corporation. Depending on the nature of the unreasonableness, this might be actionable under the Human Rights Act as well.
Comment: Straightforward questions which follow the same ‘formula’ as above.

Question 3

c) 
With reference to Source B and your knowledge of delegated legislation:
(i) Describe both the parliamentary and court controls over delegated legislation. [15 marks]
(ii) Discuss the effectiveness of both the parliamentary and court controls over delegated legislation. [15 marks]
OCR G152 May 2012
Higher-level answer
c)
(i) Delegated legislation allows bodies other than Parliament to make law. Some of these bodies are unelected and so delegated legislation must be controlled to guard against any abuse of power. Control is exercised by both Parliament and the courts.

The courts exercise control through judicial review which takes place in a special Administrative Court in the Queen’s Bench Divisional Court. Judicial review is based on the doctrine of ultra vires which allows the court to examine a decision to find out if it has been made in a way which went beyond the decision-maker’s powers. There are three main types:

Firstly, there is procedural ultra vires. This arises where the decision-maker has failed to follow some sort of procedure that was laid down in the enabling Act that gave him/her the power in the first place. In Agricultural Training Board v Aylesbury Mushrooms the Minister of Labour failed to consult the Mushroom Grower’s Association before setting up an Agricultural Training Board. The court decided he had acted procedurally ultra vires. 

Secondly, substantive ultra vires. This is where a decision-maker uses powers that they can legitimately exercise in respect of one area of competence, to make a decision in an area where they do not have competence. In other words, the decision-maker has acted in excess of power. In R v Home Secretary, ex parte Fire Brigades Union, the Minister misused prerogative powers to make unauthorised changes to the Criminal Injuries Compensation Scheme.

Thirdly, substantive ultra vires for unreasonableness or Wednesbury unreasonableness. This is where a decision-maker makes a decision that no reasonable decision-maker would do in the same or similar circumstances. In Associated Picture Houses v Wednesbury Corporation a council granted a cinema permission to open on a Sunday but placed conditions on the permission that no reasonable council would have done.

The courts are also able to exercise control over delegated legislation through the Human Rights Act. Where a decision-maker acts in a way which undermines or denies access to fundamental human rights they may be liable. In R (Bono) v Harlow DC the claimants were denied the right to a fair hearing under Article 6 when their appeal was heard by decision-makers who were insufficiently independent.

Parliament also exercises control over delegated legislation through the Enabling Act which says what the limits of any powers are. There are also the resolution procedures (negative and affirmative) which allow for objections and challenges. Besides this there are a number of committees that keep an eye on delegated legislation to make sure it doesn’t go beyond its power.

Comment: This is not uncommon at all – a one-sided response which has fantastic detail on judicial control with cases to illustrate, but which breezes through parliamentary controls with very little detail or explanation. Such a script would be considered too unbalanced for level four despite the quality of the court controls.
(ii) An ideal ‘model answer’ to this question can be found on page 102 of your book (reproduced here):

Parliamentary controls are effective because Parliament retains the greatest control that exists over delegated legislation which is the power to revoke, repeal or amend the Enabling Act. This fits in with the doctrine of Parliamentary Supremacy which states that Parliament is the ultimate law-making body.

Parliamentary controls are also effective because Parliament only delegates powers to bodies that are accountable to Parliament and places restrictions on the exercise of delegated powers.

Parliamentary controls are ineffective when considering the sheer volume of instruments Parliament is supposed to consider. Furthermore, the resolution procedures (especially the negative procedure) are weak and rarely used. The scrutiny committees lack the power to amend or reject legislation and are only able to report their findings where and when allowed.

Court controls are ineffective because judicial review can only happen if someone brings a case. Potential litigants have to establish a sufficient legal interest in the case called locus standii and adhere to strict time limits, both of which can prove difficult.
Legal Aid is rare and taking cases to the High Court can prove expensive; it takes determination and financial capacity to pursue a case.

Court controls are ineffective because many Enabling Acts grant ministers wide and vaguely detailed powers which are open to wide interpretation. Furthermore, courts can be reluctant to stand up to government due to their belief in the separation of powers.

Court controls are effective as the government accepts the court’s findings even when they dislike it. This is due to the adherence to the rule of law. This situation seems to have increased significantly since the enactment of the Human Rights Act which has significantly empowered the courts in this area.

Comment: Notice how the answer deals with all four aspects of the question: parliamentary controls that are effective, parliamentary controls that are ineffective, court controls that are effective and court controls that are ineffective. It does so in a balanced way and has a mixture of both developed and well-developed points.

Chapter 3: European Union Law
a)
Source A at lines 13–15 refers to the Council of Ministers and the Commission. Describe the role and composition of both the Council of Ministers and the Commission using Source A and other examples to illustrate your answer. [15 marks]
b)
Identify and explain the most appropriate source of European Union law in the following situations using Source A:
(i) The EU wishes to alter the Treaty of Rome. [5 marks]
(ii) The EU wishes to harmonise the law on banking. [5 marks]
(iii) 
The EU wishes to pass a law on insurance that will be instantly and identically applied in all Member States. [5 marks]
c)
Source A at line 17 refers to the European Court of Justice (ECJ).

(i)
Describe the role and composition of the ECJ using Source A and other examples to illustrate your answer. [15 marks]

(ii) 
Discuss the impact of ECJ decisions on the enforcement of EU legal rights. [15 marks]

OCR G152 January 2012
Higher-level answer
a) The Commission is the executive arm of the EU. It is composed of 27 Commissioners – one appointed by each member state. A president is selected by the European Council. Each Commissioner is appointed for a five year renewable term and takes charge of a department known as a Directorate General with a particular area of responsibility such as transport, farming or the environment. Commissioners are nominated by their member states and appointed by the Council and the President. Because they are not elected, Commissioners are held to account by the European Parliament. Commissioners are required to put the interests of the EU as a whole first rather than those of their member states.


The Commission has a number of roles but so far as EU Law is concerned, they have the two key roles. Firstly, the Commission has the ‘right of initiative’ which means that they are responsible for proposing new legislation which is then passed to the Council and the Parliament for legislative action. Secondly, they have the responsibility of ensuring that member states fulfil their obligations under EU law. In order to achieve this goal they have the power to bring member states before the Court of Justice as demonstrated in the Re: Tachographs case where the Commission took the UK to the Court of Justice.


The Council of Ministers is the main decision-making body of the EU where the interests of individual member states take priority. Although it is composed of one minister per member state, it is not a permanent body and its membership is dictated by the subject-matter under discussion. Each member state takes it in turn to hold the Presidency for six months.


The role of the Council is to deal with the EU’s defence and foreign policy, to co-ordinate economic policy, approve the budget and to make secondary legislation in conjunction with the Parliament and the Commission. However, the Council is the principal decision-making body in this process. Since the Council generally has the final say on passing secondary legislation it uses a variety of voting methods depending on the nature of the legislation concerned. These include a simple majority, unanimity and, most commonly, a weighted system of voting called qualified majority voting. This avoids individual member states or groups of member states exercising too much influence or being able to hold legislation up. 
b) (i) If the EU wishes to amend the Treaty of Rome, the most appropriate source of EU law would be an amending Treaty. This is because a primary source of law like the Treaty of Rome can only be amended by an amending Treaty signed by all the member states. An example of an amending Treaty is the Maastricht Treaty 1992.

(ii) If the EU wishes to harmonise the law on banking the most appropriate source of EU law would be a directive. This is because a directive is a harmonising measure which can be addressed to individual member states (or all of them) in order to bring their national laws into line with a legal objective set by the EU. Therefore, they leave a degree of flexibility to member states. An example of a Directive would be the Race Directive 2003. 

(iii) If the EU wishes to pass a law on insurance which will be instantly and identically applied in all member states then the most appropriate source of EU law would be a regulation. This is because a regulation is ‘directly applicable’ which means that it takes legal effect in all member states without any further action on their part and is binding in its entirety. An example of a Regulation would be the Working Time Regulations 1998.
c) (i) The ECJ is one of three courts that compose the Court of Justice of the European Union (CJEU) along with the General Court and the Civil Service Tribunal. According to Article 19(1) TEU their role is to ensure that ‘in the application and interpretation of the Treaties, the law is observed’. The court is made up of 27 judges (one per member state) who are assisted by eight Advocates General whose function is to assist the court by producing reasoned opinions on cases referred to the court.

The ECJ performs a number of functions but two of its key roles are to hear direct actions and references for preliminary rulings. 


Direct actions are cases brought against member states for failures to fulfil their obligations under EU law. Such actions might be brought by the Commission as part of their role or by another member state or by an individual. The Re: Tachographs case is an example of a direct action brought against the UK by the Commission.


Article 267 authorises the court to give preliminary rulings. These arise where a court in a member state makes a reference to the ECJ in order to clarify a point of EU law. The Article 267 procedure represents a significant proportion of the court’s work. Article 267 provides for two kinds of reference. Firstly, any court or tribunal (in any member state) may, if they choose to, make a reference to the ECJ – this is known as a discretionary reference. An example of a case where a UK court made a discretionary referral is B&Q v Torfaen Borough Council. Secondly, where a case requiring the interpretation of a point of EU law is being heard in a court against whose decision there is no appeal available, then they must refer the case to the ECJ – this is known as a mandatory reference.  An example of a case where a UK court had to make a mandatory referral is the Bulmer v Bollinger case. This case also lays out guidelines about when it is appropriate for a court to make a reference and these include the fact that it must be necessary for a conclusive ruling in the case concerned. These references represent a significant part of the ECJ’s workload therefore the acte claire doctrine suggests that where a point of law has already been determined in an earlier case, courts in member states should apply the law without making unnecessary referrals.
(ii) The ECJ has been both assertive and creative in its enforcement of EU legal rights which has had the impact of giving primacy to such rights – especially where a conflict with domestic legislation has arisen.

Many EU legal rights would not be accessible if it were not for the doctrine of supremacy of EU law. Supremacy of EU law over conflicting domestic law has not always been readily accepted by member states. However, early decisions by the ECJ were quite clear in asserting that member states had effectively pooled or limited their sovereignty in order to achieve the goals of the EU and must, therefore, accept the supremacy of EU law. Cases which illustrate this assertion of supremacy include Van Gend en Loos and Costa v ENEL. The impact of such decisions has been to ensure that EU legal rights take precedence over conflicting domestic law even where the domestic law concerned is constitutional in nature (Internationale Handelsgesellschaft) or where it would require courts of member states to override conflicting domestic legislation in spite of that member state’s usual convention of accepting the supremacy of their own legislature (Factortame). 


Preliminary references made under Article 267 have also allowed the ECJ to develop a number of doctrines which, again, ensure the availability and enforcement of EU legal rights:


The direct applicability of regulations - the idea that Regulations must be given legal effect without further action by the member state (as set out in Article 288) - has been enforced through ECJ decisions such as Re: Tachograph. The impact of this has been that EU legal rights contained within Regulations cannot be undermined by member states. 


The direct effect of Treaty Articles and Regulations – the doctrine that rights contained in such provisions can be relied on by individuals before the courts of their member states – has also been upheld by ECJ decisions. The ECJ has been assertive in ensuring such rights are available both vertically (against the state [Van Gend en Loos]) and horizontally (against another individual [Defrenne v SABENA Airlines]). However, where EU legal rights are contained in a Directive which a member state either fails to incorporate or incorporates wrongly, the ECJ has been most creative in ensuring the availability of rights. This has been achieved by the ECJ extending such rights to individuals vertically and by creatively taking a broad view about what constitutes the state or an ‘arm of the state’ (Marshall v SW Hants HA). The impact of this has been to ensure EU legal rights are available to individuals despite the failings (deliberate or otherwise) of their member state.

In spite of this, the fact that EU legal rights contained in an unincorporated Directive are available vertically but not horizontally leaves a great deal of injustice for individuals. Judicial creativity by the ECJ has sought to remedy this injustice in a number of ways. Firstly, the court has developed the doctrine of state liability. In the Frankovich case the court ruled that a state may still be liable to compensate an individual in damages where there is no vertical direct effect but the state are at fault. In the Von Colson case the court developed the doctrine of indirect effect where EU legal rights are made available by avoiding the limitations of a lack of vertical direct effect by relying instead on a broader obligation to interpret legislation in a way which gives effect to obligations in EU law. More recently, the court has shown a consistently creative and interventionist approach by developing a form of horizontal direct effect where the EU legal rights involve fundamental human rights recognised in the Charter of Fundamental Rights (Kucukdeveci). The impact of these creative decisions has been to ensure that EU legal rights are made available to individuals in circumstances where domestic legal systems would otherwise fail them. They have also asserted the primacy of EU law and underscored the view that limiting national sovereignty is sometimes a necessary price to pay in order to achieve the agreed goals and objectives of the EU.

Comment: Parts a) and ci) follow the same format. Candidates will need to cover both role (what they do and how they do it) and composition (who are they? how are they appointed? for how long? who assists them?). Role in the legislative process would be important. Using examples would include cases (e.g. Re: Tachographs) and Articles where appropriate (e.g. Articles 267/288).


Part b) for all three the usual formula applies: a) what is the right source? b) why is it the right source? and c) some further detail such as a case, a treaty Article or a link to the source materials


Part cii) this is a wide question where full marks could be gained through either depth or breadth. Candidates could pick one or two key areas like direct effect and supremacy and look at these in detail or take a broader approach covering things like Article 267 referrals, Foster, Frankovich, Von Colson, Kücükdeveci as well. The model answer is comprehensive and serves as an illustration of a range of possible points that could be made. Emphasis on other impacts such as the implications for the doctrine of supremacy and the possible availability of judicial remedies beyond the English legal system would also be creditworthy.
Chapter 4: Law Reform
Question 1
a) 
Source A refers to the Law Commission. Describe the role of the Law Commission. [15 marks]

OCR G152 January 2009
Higher-level answer

See below as for June 2010 (Question 2).

Comment: Always try to cover the breadth of the question. Do not assume that the role of the Law Commission is restricted to ‘what’ they do. Try and include details of who they are and how they carry out their work. Also, including examples will often be required for access to the highest mark levels.

Question 2
c)
With reference to Source A and Source B and your knowledge:
(i) Describe the role of the Law Commission. [15 marks]
(ii) Discuss the problems encountered by the Law Commission in fulfilling its role. [15 marks]
OCR G152 June 2010
Higher-level answer
a/c)
(i) The Law Commission is the only full-time, permanent law reform body. It was set up in 1965 by the Law Commission Act (as amended by the Law Commission Act 2009). There are five full-time Commissioners including a Chairman who is either a High Court or an Appeal Court judge appointed for up to three years. The other four Commissioners are experienced judges, barristers, solicitors or leading legal academics. They are appointed by the Lord Chancellor and Secretary of State for Justice for up to five years. The Commissioners are supported by a Chief Executive and about 20 members of the Government Legal Service, two Parliamentary Counsel (who draft the Bills), and a number of research assistants.

The role of the Law Commission is to systematically keep all English law under review. They receive and consider proposals for law reform from government, the Lord Chancellor and others as well as generating their own proposals.

The Commission puts forward proposals for reform in the following categories: Firstly, repeal – this is where the Commission makes recommendations to remove out-of-date statutes. For example, the Statute Law (Repeals) Act 1998 repealed over 150 complete Acts of Parliament, which were considered outdated. Secondly, consolidation – this is where the Commission recommends drawing all the existing legal provisions in an area together in one Act where it is currently found in a number of smaller provisions. An example would be the Family Law Act 1996. Thirdly, codification – this involves bringing together all the law on one topic into one source. For example, the draft Criminal Code 1985 and the full Code 1989 were an attempt to ‘codify’ all criminal law.


The way the Commission operates can be summarised by the following stages:

· Referral: topics may be referred by the Lord Chancellor on behalf of the Government, or it may itself select areas in need of reform

· Research: The Commission then researches the area of law in need of reform and publishes a consultation paper seeking views on possible reform

· Consultation: a consultation paper will then describe the current law, set out the problems and look at the options for reform 

· Proposals for reform: these will be presented in a report which will also set out the research that led to the conclusions. There will often be a draft Bill attached to the report. 

The Law Commission has had a number of notable successes such as the Occupier’s Liability Act 1984, the Land Registration Act 2002, the Fraud Act 2006 and the Corporate Manslaughter and Corporate Homicide Act 2007.

(ii) The key problem encountered by the Law Commission is its varying success rate. The first five years of its existence represent the most successful with virtually all of its reports being made law.  In fact, the whole period from 1965 to 1990 was broadly successful with 70% of its reports being enacted. More recently they have been less successful with only 35% of their reports being enacted between 2001 and 2005 with some notable delays such as the Parliament as the Tribunals, Courts and Enforcement Act 2007 which represented a 16 year wait to enact a reform of landlord and tenant law. The main reason for this decline has been the increase in legislation enacted to achieve manifesto promises of increasingly reforming political agendas. Consequently, the amount of parliamentary time available for non-controversial legislation has been limited as such reform doesn’t ‘win votes’.
Another key problem for the Law Commission has been the fact that one of their most important and original aims has yet to be achieved – the codification of the criminal law. A draft criminal code was published in 1985 but, so far, none of its recommendations have been enacted. This has disappointing implications. Major areas of criminal law are still based on Victorian legislation (e.g. the Offences Against the Person Act 1861) and use out-of-date language and ideas. Courts are then left to try and deal with this through judicial interpretation that stretches the meaning of words beyond their normal limitations. Even, recent legislation such as the Criminal Damage Act 1971 has found it difficult to keep up with rapid technological change (see R v Whitely 1991). But a lack of political will to enact the code has, since 2008, led to the Commission withdrawing the plans to codify criminal law. 

Other practical problems the Law Commission has had to deal with include numerous budgetary and staffing cuts which clearly impede the ability of the Commission to achieve its aims. Also, the fact that the Commission is the only full-time law reform body has obvious limiting implications. The sheer pace of change in recent years with rapid social, technological and economic changes as well as the increasing intervention of EU law has also contributed to the practical problems faced by the Commission.

Clearly, the Commission can only be effective if the Government and Parliament are prepared to find time to enact reforms. However, it has been argued that the Law Commission is an advisory agency and not a body designed to implement changes in the law. The Commission also plays valuable roles in contributing to academic research and discussion, helping clarify practices of the courts and contributing to discussion in the media, Parliament and among the general public. 

Comment: a/ci) Once again, there is a lot of potential ground to cover with a question like this and it is best to cover the breadth of the question rather than getting bogged down in detail on one particular aspect. The question really needs to address three key areas which are ‘who are the Law Commission? What do they do? And, how do they do it?’ It would be unlikely that a candidate would achieve level 4 without addressing all three aspects. Please also remember, when the question command states ‘with reference to the source(s)’ it will be unlikely that candidates can access level four without explicit reference to the source.
a/cii) Even though this question seems fairly narrow, it does offer the opportunity to explore the detail of the key criticisms with examples and consequences all representing valuable developmental points.
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